
The new legislation reverses the relaxation of foreign 

investment rules made last year. Those rules made it easier 

for foreign nationals to buy residential property in 

Australia and new dwellings and acquisitions by temporary 

residents, such as students and workers temporarily 

employed in Australia, did not require notification. The 

new situation is that from 24 April, all temporary residents 

must seek approval to purchase an existing property in 

Australia and they must sell that established property 

when they depart Australia. If vacant land is purchased 

construction must commence within 24 months of the 

acquisition or the land will be compulsorily sold.  

On 24 April 2010 the Assistant Treasurer announced a tightening of the 

foreign investment rules relating to residential property. The changes 

include a package of penalties to ensure compliance. 

The Federal Government has also announced a full civil 

penalties regime for breaches of foreign investment rules. 

There is reference to a special penalty to capture any 

capital gain made through an illegal purchase and sale of 

a property. A new national data matching compliance 

monitoring program will be introduced to improve 

The press release states that the new rules are designed to 

ensure that housing stock in Australia is available for 

residents and is not owned by former residents of Australia.  

compliance by real estate agents. The monitoring will 

provide data matching using FIRB data, State and Territory 

lands and property office transactional data and, 

Commonwealth Department of Immigration and 

Citizenship visa status data. Treasury indicated that trials 

were already underway in Sydney and Melbourne.

There will also be a free 1800 line so members of the 

public can call directly with any information about possible 

breaches.  

We will issue a further eAlert when all details have been 

finalised in relation to: 

the changes to the rules

how the penalty regime will operate

the effect of the monitoring and 

how the memorandum of understanding between 

the FIRB and each State regulator has been settled.  

These changes have particular impact on real estate 

agents and any temporary residents who bought property 

under the former less restrictive regime.
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The case of BMD Major Projects Pty
Ltd –v– Victorian Urban Development
Authority (2009) in the Victorian
Supreme Court was a dispute about 
subsurface
conditions at a development site
that the contractor (BMD) claimed were
a latent condition.
The case has many features that will be
familiar to the construction industry in
Australia including:
• the contract was a modified form of
AS2124–1992
• there was evidence from a number of
expert witnesses
• the principal (VicUrban) argued that
the time limits and other requirements
for a latent conditions claim had not
been met; and
• a breach of Section 52 of the
Trade Practices Act (ie misleading
or deceptive conduct) was alleged
against VicUrban as an “alternative”
basis for BMD’s claim.
The case arose out of a contract by
which BMD (the contractor) undertook
to rehabilitate a former basalt quarry
at Niddrie in Melbourne’s north-west.
Overburden material which, over many
years, had been removed to allow
access to the basalt had been stockpiled
around the site. BMD’s contract required
that it dig out the overburden, sort and
grade it and then place and compact
it in specified areas to make the site
suitable for development as a new
residential subdivision.
VicUrban had provided the tenderers
(including BMD) with a range of
information including a “Maximum
Extent of Excavation Plan” showing the
various depths to which the overburden
material existed around the site before
undisturbed material would be reached.


